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DISCLAIMER

This article is based on a previously published article entitled, “Cross-examining Experts in Child Custody: The
Necessary Theories and Models . . . with Instructions, written by Milfred D. Dale, Jonathan Gould, & Alyssa Levine
in the Journal of the American Academy of Matrimonial Lawyers, 33 (2), 327 — 39. This article attempts to update the
prior article and apply it to Texas Law.
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The Psychology of Cross-Examination

Chapter 13

THE PSYCHOLOGY OF CROSS-
EXAMINATION

I. INTRODUCTION

In family law, many disputes are presented as “he
said, she said” which leaves the factfinder having to
determine who to “trust” in the dispute. As such, the
primary role of cross- examination in a family law case
is to strengthen a client’s argument by eroding the
credibility of opposing witnesses. By integrating
various social and cognitive phenomena rooted in
psychology, the examining attorney can effectively
unveil a witness’s true colors through their unpolished
communication and behavior. By doing so, witnesses
will inevitably lose credibility with the factfinder
through the witness’s display of hypocrisy, deceit,
unprofessional behavior, a disrespectful attitude, and
lack of emotional control.

II. BASIC STRATEGIES
A. Develop a Strong Theory of the Case

James W. McElhaney wrote that “the theory of the
case is the basic underlying idea that not only explains
the legal theory and factual background but also ties as
much of the evidence as possible into a coherent and
credible whole.”' The theory of the case is the basic
concept around which everything else revolves and
provides a viewpoint through which the trier of fact can
look at all of the evidence in order to decide in the
proponent’s favor.” An effective cross-examination
will incorporate the attorney’s theory of the case while
remaining organized and prioritizing important
elements. The theory must be coherent and explanatory,
able to withstand scrutiny, and logical and persuasive
enough to be chosen over the best argument of the
opposing party. Never do anything inconsistent with
your theory of the case.’

The facts that the attorney carefully selects to
integrate into his or her cross-examination must explain
the motives of key witnesses, account for differences
amongst witness statements and other evidence, and
address why the trier of fact should believe this version
of events, all while strengthening the theory.* The
theory must be comprehensive and include any facts
that are necessary to convince the trier of fact that the

! James W. McElhaney, The Theory of the Case, 45 LITIG.
J. 1 (Spring 2019) (1979).

21d. at 2.
31d. at 1.

4 See Anthony J. Bocchino, Ten Touchstones for Trial
Advocacy, 74 TEMPLE L. REV. 1 (2001).

theory and story accurately describe what happened.’
The theory of the case must possess internal
plausibility, which means necessary elements of the
theory are included, the relationships between data and
facts are defined, and the setting, characters, and means
or motive are adequately developed.® The theory must
also possess external plausibility, which means it is
believable based on how people typically react.’

The theory of a case must also take into account
the fact that people often subconsciously make
decisions based on emotional reactions, even when
they believe such decisions are based in reason,
favoring emotion over logic.® Recent research in
behavioral science has shown that humans also make
imperfect decisions, based on prior beliefs.’ This stems
from the function of “confirmation bias” which is
where a person will make a decision or form an
opinion and will reject subsequent conflicting evidence
and accept only evidence that supports their belief. '’

Applying confirmation bias to the concept of
“facts beyond change” is central to developing the
theory of the case and is a vital element of the
attorney’s advocacy. It is essential for the attorney to
understand how case-specific facts relate to every
aspect of the case. Because a successful theory cannot
ask the trier of fact to ignore facts that they will believe,
the theory of the case must always explain “facts
beyond change.”"!

Pozner and Dodd explain this concept and its
importance in the following manner:

Facts beyond change are the givens of a
lawsuit that will be believed by the jury as
fair, accurate, and highly relevant regardless
of any party’s best efforts to dispute or

5 JESSICA D. FINDLEY & BRUCE D. SALES, THE
SCIENCE OF ATTORNEY ADVOCACY: HOW
COURTROOM BEHAVIOR AFFECTS JURY DECISION
MAKING 162 (2012).

6 See R. P. BURNS, A THEORY OF THE TRIAL
(1999).

"1d.

8 Kahneman, Daniel, Thinking Fast and Slow (New York:
Farrar, Straus and Giroux, 2013); See also: Shane Read,
Winning at Cross-Examination, A Modern Approach for
Depositions and Trials (Westway Publishing, 2020).

% Shane Read, Winning at Cross-Examination, A Modern
Approach for Depositions and Trials (Westway Publishing,
2020).
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modify them. ... A successful theory must
either incorporate all relevant facts beyond
change or be unaffected by them. A
successful theory can never contradict a fact
beyond change, because, if the jurors are
confronted with the theory and an actuality (a
fact beyond change), and the two cannot exist
simultaneously, the jurors must decide the
case in accordance with the actuality (the fact
beyond change)...If cross can affect the
jurors’ perception that the fact is fair or
accurate or relevant, the fact is capable of
dispute and is no longer a fact beyond
change. '

The theory of the case should make the trier of fact
empathize with the client’s position. The theory must
be specific enough to allow a trier of fact to easily
integrate the facts they hear during cross-examination
into the theory of the case. To persuasively use a
theory, it should be expressed as a theme that can be
used throughout the trial, including during the cross-
examinations of opposing witnesses and should speak
to the fact-finder’s emotions. "

B. Attorney as Storyteller

As a general truth, people have a negative
emotional reaction to people they do not trust.
Therefore, the ultimate purpose of cross-examination is
to show the judge or jury that the examining attorney is
more credible than the witness."* An attorney’s
credibility, demeanor, and presence in the courtroom
are extremely important. The lawyer is functionally a
witness and a storyteller, both for themselves and
indirectly for their client. While never under oath,
lawyers functionally “testify” during every aspect of
the process, not just during opening and closing
arguments. Among other things, cross-examination
offers numerous opportunities to credit the lawyer and
sometimes only a limited number of opportunities to
discredit the witness. Gerry Spence analogized the
entire trial process, including cross-examination, as a
kind of psychodrama, a contest of competing stories. "
William Barton noted, “Trials are about the generation,
collection, consolidation, and utilization of the

121d. at 2883.
13 1d. at 3095.

14 JAMES W. MCELHANEY, MCELHANEY’S TRIAL
NOTEBOOK 444-45 (2006).

5 GERRY SPENCE, HOW TO ARGUE AND WIN
EVERY TIME (1995); see Trial Lawyers College,
www.triallawyerscollege.com, (last visited Jan. 23, 2021).

intangible personal attribute of credibility.”'® A party
can have credibility and lose, but a party without
credibility cannot win.'?

C. The Art of Listening

During direct examination of the witness, listen.
Rather than spending this time organizing notes and
exhibits, it is imperative that the attorney listen to the
direct examination to determine what to highlight
during cross-examination. The goal of the attorney
should be, at all times, to listen to the answer provided
by the witness and continually evaluate the sufficiency
of that answer, as well as the manner in which that
answer was given, immediately after it is given. If a
witness gives testimony that is not harmful to the
client, limit time spent on cross-examination of that
witness."® In fact, consider passing the witness
altogether because asking the witness questions only
suggests to the factfinder the witness is worth
questioning. This is especially true if the testimony was
simple bolstering of the other party.'” Asking no
questions can minimize the importance of that witness
in the factfinder’s eyes.?

While it is one thing to listen to the witness during
direct examination, the attorney should stay vigilant by
also watching both the factfinder and the witness for
body language and other clues as to how to approach
his or her cross. If the jurors (or judge) appear confused
or surprised, the listening attorney should recognize
that further explanation or elaboration will be
necessary for their cross. The attorney who watches the
factfinder or witness’s reaction to the questioning or
testimony puts himself or herself at a distinct
advantage by knowing which topics to follow-up with
in more detail.

D. Listen, but Don’t Take the Bait

During cross-examination, listen, but don’t take
the bait. Often times when a cross- examiner is doing
well, an intelligent witness will provide non-responsive
answers that provide additional facts intended to throw
the examiner off course from their line of questioning.

16 See William A. Barton, Different Types of Cross-
Examination, 31(2) LITIG. J. 7, 16 (2012).

71d.

'8 Wendy Burgower (2020, August 3-6) You’ve Lost that
Loving Feeling: Cross-Examination [Paper presentation].
46th Annual Advanced Family Law Course, San Antonio,
TX.

1 LARRY POZNER & ROGER J. DODD, CROSS-
EXAMINATION: SCIENCE AND TECHNIQUES. The
Michie Company Law Publishers, 1993.
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?IThe witness may provide new information for which
the examiner was not aware (new bait) or may attempt
to lure the examiner to present evidence out-of-
sequence by addressing information for which the
witness suspects to be subject of later inquiry
(structure bait.)? It is important for a cross-examiner
to not be lured by such bait, as it abbreviates the
examiner’s presentation of certain aspects of their story
and diminishes the benefits derived from a well-planned
and executed cross- examination.*

E. Bias

Any motive that the witness has for telling less
than the truth must be exposed during the cross-
examination. An effective cross-examination will
expose any bias the witness may have. When the
witness is a friend, a relative or a lover, explaining the
witness’s relationship with an opponent can be
effective in attacking the witness’s bias. It is important
to demonstrate the witness’s bias or motive at the
beginning of the cross-examination. By showing that
the witness has a personal interest in the subject of
their testimony early on, subsequent answers will be
clouded by the witness’s own personal bias, which can
cause a witness to become defensive, to become more
reserved in an attempt to appear not biased, to over-
justify their answers, or to become argumentative and
over-aggressive in their responses.”*

F. Primacy and Recency

The sentence structure and organization of cross-
examination questions can leave a lasting impression on
the factfinder. ‘“Primacy” and “Recency” are
psychological concepts related to the emphasis that a
listener puts on words. The concept of primacy suggests
that the first words that a listener hears will be the
words the listener remembers, while the concept of
recency suggests that the last words a listener hears will
be remembered.*

When applied to the sentence structure of cross-
examination questions, primacy and recency help
develop succinct, fact-specific questions that do not
detract from the question being asked. For example, the
overuse of phases such as “isn’t it true” or “isn’t that
right” at the beginning or ending of a question can
distract and detract from the underlying purpose of the
examiner’s line of questioning as illustrated through

2d.
21d.
2 1d.
2 1d.
B 1d.

the following example?®:

Destruction of Recency

Q: You moved out of the marital residence
in August, isn’t that right?

Q: You have not returned to that house
since you moved, isn’t that right?

Q: Since you moved in August, you have
not seen your children, isn’t that right?
Destruction of Primacy

Q: Isn’t it true that you moved out of the
marital residence in August? Q: Isn’t it true
that you have not returned to that house since
you moved

Q: Isn’t it true that since you moved in
August, you have not seen your children?
Recency and Primacy Utilized

Q: You moved out of the marital residence
in August?

Q: You have not returned to that house
since you moved?

Q: Since you moved in August, you have
not seen your children?

Similarly, when organizing a series of questions related
to a singular topic of cross- examination, it is
imperative to apply primacy to introduce bias, attack
credibility, or to lead the series of questions with a
single fact of importance and to conclude the series
with a question that establishes the goal of the series.?”’
This is true regardless of if the series of questions are
informational or confrontational.”®

G. Safe Havens

In general, human beings go to great lengths to
protect their image or reputation. This is true in the
courtroom as well as when witnesses try to preserve
their image by making excuses for their actions or
inactions that make them “look bad.”*’ These excuses
have been called “safe havens” because they allow the
witness to explain away poor conduct that would make
them look irresponsible, unprofessional, unreliable,
etc.’® Although oftentimes the cross-examiner may
think that such excuses will be easily transparent to the
factfinder, there is always the possibility that the
factfinder might give the witness’s excuse some
weight. Therefore, it is best to predict any available
safe havens and destroy them before the witness has a

2 1d.
271d.
2 1d.
#1d.
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chance to utilize them.

The theory of destroying safe havens is built on the
same principle that human beings want to preserve their
image. In order to destroy safe havens, the attorney
must first identify potential safe havens and then ask a
series of leading questions that show the witness in a
positive light and to which the witness will want to
respond to with “yes.”®! By providing the witness a
sense of protection from early affirmative answers, the
attorney is building the witness’s confidence while also
effectively denying the witness’s ability to use a safe
haven in the future.*

For example, if a police officer testifies to a fact
found nowhere in his report, some potential safe havens
to explain the missing information might be a lack of
time when writing the report, the assertion that reports
are only summary in nature, or the assumption that
another officer covered that fact. In order to destroy
these possible safe havens, the attorney must ask
questions that acknowledge that the officer is a keen
observer, a policy-following professional, a thorough
person who knows how to do things well, and that in
the present case, he did do things well.** By doing so,
the examining attorney can successfully destroy the
police officer’s safe havens and expose that: the
information could have been in the report, should have
been in the report, would have been in the report if it
happened, and it is not in the report.**

III. CROSS-EXAMINATION OF OPPOSING

PARTY

When cross examining the opposing party, the
ultimate goal should be to undermine the viewpoint or
factual basis that direct examination laid out for the
factfinder.”> When the witness is a party, there is
always an underlying agenda. One of the most effective
ways to thwart the opposing party’s agenda is by
destroying his or her credibility through challenging
questions. The opposing party’s testimony is only as
strong as their ability to effectively state the events that
are relevant to their testimony.

A. Commitment to Values
Enticing the opposing party to commit to moral
values can successfully highlight hypocritical behavior

3d.
321d.
3 1d.
M 1d.

35 Wendy Burgower (2020, August 3-6) You’ve Lost that
Loving Feeling: Cross-Examination [Paper presentation].
46th Annual Advanced Family Law Course, San Antonio,
TX.

exhibited by the opposing party at some point in the
case. The moral values such as honesty, fidelity, and
respect are universally held to be honorable values. The
factfinder, whether a judge or jury, will find these
societal values to be important and, as a result, the
opposing party will have difficulty rejecting or
disagreeing with such values during cross-
examination.*®

Depending on the facts, it may be wise to establish
the pertinent values you want the opposing party to
commit to at the beginning of your cross-examination.
By questioning him or her early in the cross-
examination, the opposing party will assent with a
“yes” to the importance of moral values without having
any clue as to how his or her answer will be used
against him or her later in the cross-examination.?’
Once it has been established that the opposing party
commits to certain moral values, the cross-examiner
can begin establishing facts contrary to these values
that display the opposing party’s hypocritical behavior.

Emphasizing the opposing party’s hypocrisy often
generates an explosive response by the opposing party,
because he or she will feel trapped by the questioning
and become desperate to explain their hypocritical
behavior. Oftentimes, when the opposing party is
caught in violation of a moral value, the opposing party
tends to behave defensively and wants to blame
someone.*® Often times, that “someone” is the client,
and this defensive “blame game” will appear distasteful
to the factfinder, thereby further eroding the opposing
party’s credibility.

Eventually, the opposing party will have no other
option but to admit to his or her hypocritical behavior.
Once an admission is obtained, you can begin to shame
the opposing party for his or her moral lapses.*’
When the opposing party’s hypocritical and morally
unsound behavior is exposed, they prove themselves as
unlikeable, and rehabilitation with the factfinder may
prove to be very challenging.*

B. Looping

Looping is a technique used in cross-examination
in which the question builds on the answer previously
given. The loop formula is as follows:

36 Ryan Malphurs, Liz Porter, Ike Vanden Eykel, & Lindsey
Vanden Eykel (2017, August 7-10) Cross-Examination:
Practical Tips and Techniques [Paper presentation]. 43rd
Annual Advanced Family Law Course, San Antonio, TX.
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1. Establish the desired fact or phrase through
the use of a leading question:

2. Use the fact or phrase established in the
following question, but without re- asking the
fact; and

3. Connect the looped fact or phrase with an
additional question that contains an
undisputed fact.*!

Looping picks up on the answers of the witness, build
on his or her original answer, and uses his or her words
to build the next question addressed, thereby using the
witness’s own words against them. This technique can
be used to words of phrases used during a witness’s
deposition or trial testimony. For example:

Q: You sent my client a text message
calling her a “good mother?

Q: She was a “good mother” when she
stayed home with your daughter when she
fell ill?

Q: She was a “good mother” when she
attended your daughter’s soccer games?

Looping is a tool to reiterate and emphasize an
important point and can be used to show the trier of
fact that even an opponent’s witness agrees with a
client’s proposition or viewpoint.

C. Irving Younger’s Ten Commandments

For many years, Irving Younger was considered
the quintessential “teacher of trial lawyers” about the
craft of trying lawsuits through his creation of ten
commandments for cross- examination questions.* By
writing every cross-examination question consistent
with Younger’s ten commandments, cross-examining
lawyers are better able to control adverse witnesses
through a process that, in theory, allows for one of only
four possible answers to any question on cross: “yes,”
“no,” “I can’t answer that question yes or no,” or “I

don’t know.”* Younger’s ten commandments
included:
1. Be brief.

2. Short Questions, plain words.
3. Always ask leading questions.

4d.

4 See Stephen D. Easton, Irving Younger’s Ten

Commandments of Cross-Examination: A Refresher Course
with Additional Suggestions, 26 AM. J. TRIAL ADVOC.
277 (2002).

4 See William A. Barton, Different Types of Cross-
Examination, 31(2) LITIG. J. 7, 16 (2012).

4. Don’t ask a question to which you do not

already know the answer to.

Listen to the witnesses’ answers.

Don’t quarrel with the witness.

7. Don’t allow a witness to repeat his or her
direct testimony.

8. Don’t permit a witness to explain his or her
answers.

9. Don’t ask one question too many.

10. Save the ultimate point of your cross for your
closing argument.**

SANNG

However, how does one reconcile the notions of
primacy and confirmation bias with Younger’s tenth
commandment? Some attorney scholars argue that
Younger’s tenth commandment (and others) are
outdated and wrong when applying recent research in
behavioral science. Shane Read explains, “Jurors make
snap judgments about the effectiveness of your cross-
examination as soon as you conduct it. A cross-
examination is a battle between your credibility and
that of the witness. Jurors quickly decide who
won...Start strong. Studies have shown that people
make up their minds about other people within seven
seconds of first meeting them.”*

Perhaps in an effort to update Younger’s ten
commandments, in a 2002 paper honoring Younger,
Stephen Easton added ten suggestions, each in response
to one of Younger’s original ten commandments.*® For
example, Younger suggested limiting cross-
examination to three points with each witness in order
to control an adverse witness. In turn, Easton suggested
that proper preparation requires annotating each cross-
examination question with a reference to the supporting
evidence. Having the means to “prove up” your
question somewhere in your files is not enough,
especially with an adverse witness such as the
opposing party.*’ The questioning lawyer should ask
questions that only illicit the answer “yes” and if there
is anything other than a “yes” answer, the lawyer must
be able to immediately access the evidence supporting

4 Milfred D. Dale, Jonathan Gould & Alyssa Levine, Cross-
Examining Experts in Child Custody: The Necessary
Theories and MODELS.. WITH Instructions, 33 J. Am.
Acad. Matrim. Law, 360. (2021).

45 Shane Read, Winning at Cross-Examination, A Modern
Approach for Depositions and Trials (Westway Publishing,
2020).

46 See Easton, supra note 48.

47 Milfred D. Dale, Jonathan Gould & Alyssa Levine, Cross-
Examining Experts in Child Custody: The Necessary
Theories and MODELS.. WITH Instructions, 33 J. Am.
Acad. Matrim. Law, 360. (2021).
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the question.*

IV. CROSS-EXAMINATION OF EXPERTS

When cross-examining an expert witness, stick to
the facts, confirm favorable facts up front, remember
Daubert factors, and discredit testimony when possible.

A. Stick to the Facts

Challenges to adverse experts should remain
focused on the facts of the case. Attorneys often forget
that the expert witnesses will likely know more about
the subject matter than the attorney seeking to
challenge the witness,” but this should not be true
about the facts of the case. Fighting the facts, including
the facts of the expert’s methods and work in the case,
should be the cross-examiner’s focus. Make the expert
confirm favorable facts that cannot be disputed, but do
not ask about the expert’s interpretation of such facts.*
The expert will not want to look foolish for denying the
truth of undisputed facts, but will argue and support
their interpretation.”’ When attacking an expert witness
on cross-examination, it is important to fight the facts,
not the opinion.>* Always consider employing your own
expert to review and explain an opposing expert’s report
and to help craft cross-examination questions.>

B. Factors to Consider

In Daubert v. Merrell Dow Pharmaceuticals, the
U.S. Supreme Court found Federal Rule of Evidence
702 to require that expert testimony must be based on
sufficient facts or data and that the expert must apply
reliable methods and principles to the facts and data of
the case.’ The Daubert standard™ is a flexible factor-
based test intended to embrace the liberal nature of the
Federal Rules of Evidence. The named factors include
(1) whether the knowledge can and has been tested, (2)
whether the theory or technique has been subjected to

48 See Easton, supra note 48 at 283-84.

4 See Thomas C. O’Brien & David D. O’Brien, Effective
Strategies for Cross-Examining an Expert Witness, 44
LITIG.J. 1 (Fall 2017).

50 See Shane Read, Winning at Cross-Examination, A
Modern Approach for Depositions and Trials (Westway
Publishing, 2020).

SHd.

52 See David Sugden, The Expert Impeachment Witness:
Fight the Facts, Not the Opinion, EVIDENCE AT TRIAL
(Apr. 19, 2018).

S d.
S FED. R. EVID. 702.

35 See Daubert v. Merrell Dow Pharm., Inc. 509 U.S. 579,
587-88 (1993).

peer review and publication,

(3) the known or potential rate of error, and (4)
whether the practice is generally accepted.’® Daubert
did not eliminate the concept that “general acceptance”
was evidence of reliable expert testimony, but it did
alter the rule to allow for other equivalent and new
methods of determining whether expert evidence is
reliable.’’

C. Child Custody Evaluators

“Child custody is one of the few areas in which
our otherwise adversarial, party-driven courts routinely
appoint a neutral expert to conduct an investigation on
its behalf.”*® Courts regularly appoint a neutral mental
health evaluator to report on the functioning of the
parents, children, and family dynamics, and to make
recommendations about the parenting plan that is in the
best interests of the child.*.* While courts are not
required to rely upon the recommendations of the
evaluator, many do. When cross-examining a court-
appointed expert, the choice of technique must consider
whether the evaluator is court-appointed and the court’s
relationship with that particular expert. If the court
chose the evaluator and is familiar with the evaluator’s
work, the evaluator’s report may be viewed as a
preview of the court’s ruling.®

Cross-examination of the child custody evaluator
should focus on the reliability and relevance of the
information gathered during the evaluation, the
manner in which the evaluator integrated current
professional and scientific knowledge of the discipline
into the report, and the degree to which the expert
opinions proffered in the evaluation appear logically or
scientifically related to the collected data.®’ An
effective cross-examination should address three
broad areas: (1) methodology, (2) formulation of
opinions, and (3) communication of findings and
opinions to the court.”” Below are several cross-
examination models that have proven to be effective
during the cross-examination of a child custody
evaluator:

5 Daubert, 509 U.S. at 593-94.
ST1d.

8 Andrew 1. Schepard, Children, Courts, And Custody:
Interdisciplinary Models for Divorcing Families 152 (2004).
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6! Milfred D. Dale, Jonathan Gould & Alyssa Levine, Cross-
Examining Experts in Child Custody: The Necessary
Theories and MODELS.. WITH Instructions, 33 J. Am.
Acad. Matrim. Law, 360. (2021).
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8 Timothy M. Tippins & Jeffrey P. Wittmann, Empirical and
Ethical Problems with Custody Recommendations: A Call
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1. Attacking the Expert. Carefully
organized cross-examination questions can

force the expert to admit to errors or incorrect
elements in his or her analysis.* Rather than
trying to prove that the child custody
evaluator is wrong, the examining attorney
should attempt to identify “truths” supporting
his or her challenge that the expert cannot
refute. In other words, the questioning
attorney must force the child custody
evaluator, or any other expert, to admit
undeniable truths or look silly denying
them.®* Establishing that the expert’s theory
and testimony are incorrect may be proven by
inconsistent  prior  statements  (from
depositions or even other cases), by
contrasting these statements with statements
of other experts in learned treaties, or by
simply proving the expert is wrong about the
facts or the theory that he or she applied to
the facts of the case.®

2. Limiting the Use of Science. Timothy
Tippins, a well-known advocate of
destructive cross examination in child
custody cases, targets not only the expert’s
performance of a child custody evaluation,
but also the “science” upon which the expert
relies.®® For Tippins, cross-examination of a
child custody evaluator involves identifying
and isolating each inference embraced by the
expert’s opinion and requiring the evaluator
to support each inference by citation to the
empirical research.®’ Tippins posits that
evaluators should not offer custody opinions
or recommendations because the status of the
relevant psychological literature supporting
an evaluator’s opinion on the ultimate issue is
tenuous or non-existent.®® Tippins notes that
“no empirical work has been done in which a
matched set of children with similar test and
interview data is placed into different
custodial arrangements to examine the

at 377.
at 378.

at 379.
at 380.

REV. 193, 193 (2005).

overall effectiveness of one placement over
another.”

3. Rules of the Road Approach. In The
Rules of the Road, Rick Friedman and Patrick
Malone  articulate an  approach to
constructing a case strategy that can be
used as atechnique for cross-examination of
expert witnesses, including child custody
evaluators.”” The Rules of the Road
technique was initially designed for
plaintiffs’ attorneys in civil cases who viewed
ambiguity, confusion, and complexity as
helpful to defendants, not plaintiffs.” This
technique coincides with all aspects of child
custody cases because the very nature of the
“best interests of the child” standard is
ambiguous, confusing, and complex.”’

At its most basic level, the purpose of the
Rules of the Road technique is “to breathe
life into ambiguous legal standards and create
an indisputable standard for everyone . . . to
see.”’? In other words, the attorney should
formulate “rules” that require the dispute to
be resolved in the client’s favor. These “rules”
are to be used in all facets of the case,
including cross examination, and should be
expressed in such a way to make it
uncomfortable for the expert to deny it. For
example, in a child custody case, if the
examining attorney can force the child
custody evaluator to commit to a “rule” that
essentially deems his or her client a good
parent, the expert will inevitably feel
uncomfortable denying the “rule” later on.

D. Tracing Experts and Forensic Accountants

In divorces involving complex marital estates or
the commingling of assets, experts are often utilized to
support a party’s valuation of a business, tracing of
separate property, or presentation of a waste,
reconstitution, or reimbursement claim. The field of
tracing experts is not large, so the attorney should do
their homework and approach seasoned valuation

% Rick Friedman & Patrick Malone, Rules of the Road: A
Plaintiff Lawyer’s Guide to Proving Liability (2d ed. 2010).

70 Milfred D. Dale, Jonathan Gould & Alyssa Levine, Cross-
Examining Experts in Child Custody: The Necessary
Theories and MODELS...WITH Instructions, 33 J. Am.
Acad. Matrim. Law, 383. (2021).
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72 Rick Friedman & Patrick Malone, Rules of the Road: A
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experts with caution.” If the expert’s report is
available, then cross-examination questions should
focus only on that report. Use the data on the page and
make that expert "own" it.”* Consider hiring an expert
to help uncover the adverse expert’s mistakes or flaws
in the methodology used to develop the framework for
cross-examination questions. If there is a mistake in the
input on tracing, a seasoned forensic will know that the
"conclusion" is vulnerable wuntil the mistake is
corrected. All it takes is finding more than one or two
"data" mistakes to render an opinion unreliable. It is
more effective to attack the information first and then
elicit the acceptance that the mistake(s) may have
impacted the conclusion.”

When drafting questions, the cross-examiner
should also carefully review the adverse tracing
expert’s background and credentials, keeping in mind
the Daubert factors. One method to challenge the
adverse expert’s testimony by attacking its
admissibility. Does the adverse expert lack
credentials? Has the expert’s testimony previously
been excluded, and if so, why? Other challenges for
admissibility include lack of knowledge, lack of
education, lack of certifications, lack of experience,
and absence of professional memberships.’

The examining attorney may also want to explore
the expert’s bias by asking, for example, how many
times this expert has testified for this particular
attorney or how much the expert is being compensated
for his or her testimony.”” Also consider examining
whether the adverse expert has ever taken a contrary
position to the tracing methodology used or if there are
alternative tracing methods that were not utilized and
how that could impact the outcome.”

V. DEPOSITIONS AND
EXAMINATION
A key part of cross examination is to never ask
questions the examining attorney does not already
know the answer to. To avoid any potential surprises at
trial, attorneys should consider utilizing depositions
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prior to the witness taking the stand. What the cross-
examiner accomplished during a deposition can arm
him or her for cross-examination at trial, especially if
the cross- examiner approaches the deposition with the
notion that the case will go to trial.

Depositions are primarily used for two objectives:
(1) information gathering and/or to lay the groundwork
for needed admissions to file a summary judgment, or
(2) to lay a foundation of "lies" or inconsistent
statements that can serve as a basis for cross-
examination at trial.”” Trial depositions should be
handled with precision and conciseness. Enter the
deposition with the mindset that this is the only
opportunity to question the witness and ask questions
to which you generally know the answer to base upon
prior testimony, writings of the expert, discovery in the
case and common sense.*® The aim of a trial deposition
is to control through leading questions and complete
command of the facts and common sense.

Before starting a deposition, remember to inform
the deponent that: they are testifying under oath, they
must give accurate and truthful answers, and if the
deponent answers a question, it is assumed they
understood the question. In this way, it will be difficult
for the deponent to make excuses if their testimony at
trial contradicts their deposition testimony. While
depositions afford the witness the opportunity to "tell
their story,” this testimony can later be utilized at trial
during cross-examination to show inconsistencies in the
witness’s testimony for impeachment purposes. *

VI. CONCLUSION

Cross-examination is one of our judicial system’s
essential means for testing evidence and uncovering
the truths of a case. In the words of John Henry
Wigmore, cross-examination is “beyond any doubt the
greatest legal engine ever invented for the discovery of
truth.”® Few trial techniques are more difficult to
perform or impossible to master than cross-
examination. As most attorneys know, trials are fluid
events in which the landscape is constantly changing,
and things almost never go as expected.* No two
witnesses are the same. Through the utilization of

7 Wendy Burgower (2020, August 3-6) You’ve Lost that
Loving Feeling: Cross Examination [Paper presentation].
46th Annual Advanced Family Law Course, San Antonio,
TX.

80 1d.
81 1d.
82 1d.
8 3 Wigmore, Evidence §1367, p. 27 (2d ed. 1923).

8 Thomas W. Cranmer & David D. O'Brien, The Art of
Cross-Examination, Mich. B.J., August 2013.



The Psychology of Cross-Examination

Chapter 13

strategies derived from human psychology, cross
examination can be more than just a tool to expose the
truth. Rather, effective cross examination can be used to
reveal the innerworkings of the witness’s mind, motive,
and morals.






